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INTRODUCTION . 


This  course  and  this  casebook  deal  with  (l)  commercial  paper;  (2)  the  sale 


goods. 


of 

The  former  is  a  principal  mechanism  for  the  provision  of  credit  in  our  society. 
The  latter  is  the  commonest  technique  for  the  distribution  of  chattels.  As  consensual 
transactions,  both  present  aspects  of  the  law  of  contracts  in  a  broad  sense.  They  also 
have  intimate  links  with  the  law  of  property,  especially  personal  property,  concerned 
as  they  are  with  the  incidence,  and  the  incidents  of  ownership  in  a  very  senior  grade  of 
chose  in  action  or  in  chattels,  as  the  case  may  be.  The  familiar  principles  from  those 
courses  therefore  have  continuing  and  pervasive  relevance  for  this  one.  They  should  bo 
borne  in  mind  constantly. 

Special  considerations  -  historical,  formal,  and  functional  -  require,  however, 
that  those  principles  be  supplemented  and  occasionally  even  discarded  in  dealing  with  the 
areas  of  present  concern.  Historically  the  use  of  and  the  rules  about  commercial  paper 


(and  to  a  much  slighter  degree  une 
to  their  special  law  merchant,  not 
extensively  codified  -  the  law  about  commercial 


sale  of  goods)  trace  to  the  dealings  of  merchants  and 
to  the  common  law  courts  and  writs.  Formally  both  are 
paper  in  a  federal  statute,  the  Bills  of 


^onange  Act, 


•f  !-  .  J- 


about  the 


sale 


ox  goods  in  o 


Sales  of  Goods  Acts  adopted  in  almost 


identical  terms  in  all  the  cowmen  law  provinces  (both  of  them  adaptations  from  Imperial 
statutes  with  the  same  titles  widen  have  served  as  models  throughout  the  Commonwealth 
and  to  a  somewhat  less  mark  d  degree  in  the  United  States)  and  in  a  cluster  of  variant 
enactments  on  related  matters  such  as  conditional  sales,  bulk  sales,  etc,  designed  to 
handle  emergent  business  arrangements  by  appropriate  special  treatment  ~  contrasting  in 
this  with  the  Bills  of  Exchange  and  the  Sale  of  Goods  Act,  which  proposed  to  codify  the 
gist  of  the  existing  law  with  some  modifications.  All  this  history  and  legislation  re¬ 
flects  a  perennial  special  response  to  the  special  functional  considerations  involved. 
These  have  shaped  and  may  be  expected  to  continue  to  shape  commercial  law. 

The  elaboration  of  a  suite  complex  body  of  rules  to  effectuate  them  has  resulted  In 


often 


j.  .and , 


fear. 


a 


•  *C~i  ' 

‘Ax 


and  arid  mass  of  stuff  and  things.  Maybe  the 


problems  to  be  examined  and  the 


strangeness 


to  most  students  of  th 


e 


mtions 


+  -woods.  Bui 


time  must  perforce  be  given  to  inspecting  the  trees  that  one  loses 
it  is  the  latter  that  give  the  subject  its  real  interest  and 


such 


-  has  to  have  avail- 
packaged  and  dealt 
society)  that  pro- 


what  students 
volume  Oj 
means  that  so 
sight  of  the 
importance . 

A  credit  economy  -  and  any  advanced  economy  must' be 
able  a  moans  by  which  the  utility,  the  provision  of  credit,  can  bo 
in.  an  efficient'  scheme'  requires  (at  least  in  a  private  enterprise 
vision  of  credit,  rewarded  by  interest,  be  segregated  from  entrepreneurial  activity, 
rewarded  by  profit.  This  calls  for  eliminating  to  the  maximum  possible  extent  elements 
of  risk  or  uncertainty  so  that,  as  far  as  may  be,  a  factor  utility  compensable  by  pure 
interest  remains.  The  processes  arid  consequences  of  transmitting  the  credit  .instrument 
through  intermediaries  to  the  ultimate  credit  extender  and  the  joining  of  the  under¬ 
takings  of  others  to  that  of  the  original  "credit  purchaser"  also  need  to  bo  worked  out 
if  a  flexible  credit  mechanism  is  to  be  achieved.  The  law  of  commercial  paper  is  an 
attempt  to  accomodate  the  general  notions  of  contract  to  these  special  demands  for 
institutional  arrangements  for  the  provision  of  credit. 

With  the  sale  of  goods,  too,  risk  is  a  dominant  motif  but  in  a  different  way. 
Hero  the  problem  is  not  the  curtailment  of  risk  so  that  a  special  service  may  have  its 
appropriate  special  price  but  the  allocation  of  risks  (or  conversely  opportunities) 
inevitably  existent  in  a  contingent  world.  If  property  is  a  bundle  of  rights,  the  rights 
may  be  conveniently  summed  up  in  the  shorthand  of  "title"  which  can  connote  the  impact 
of  events  on  parties  dealing  in  goods  with  respect  to  those  goods.  Price  advances  or 
declines,  the  goods,  damage  or  destruction  (or  the  occasional  accretion  to  them),  hazards 
of  the  other  party’s  business  standing  as  channeled  through  other  creditors’  action  to 


goods  t 


to 


o  enforce.!  lent  of  their  claims  (besides  such  collateral  consequences 
,  to  storage  charges,  liability  to  insure  and  right  to  claim  in¬ 


sub  joct  the 

'  ••  v>  •»-•*... L.  . 

surance  proceeds)  illustrate  the  range  of  problems  whose  solution  is  generally  epitomized 
in  determinations  of  "title".  The  power  of  devolution  of  the  goods  to  third  persons  free 
of  the  claims  of  the  other  party  to  the  sales  agreement  and  questions  arising  from  dis-  * 
appointed  expectations  of  the  buyer  concerning  their  goodness  also  fall  to  be  determined, 
and  sometimes  are  settled  by  invoking  "title".  While  patterns  of  marketing  can  be  and 
are  more  particularistic  and  less  stylized  than  credit  institutions,  and  can  and  do  give 
correspondingly  ampler  scope  for  contractual  modification,  it  is  important  to  know  what 
happens  absent  contractual  specification,  both  because  one  can  then  more  usefully  advise 
clients  when  and  what  special  terms  should  be  employed  and  because  buyer  and  seller  often 
indeed  usually,  blunder  into  agreement  without  benefit  of  counsel  or  thought  of  what  may 
occur  and  come  afterwards  for  help  with  a  ripe  dispute  over  a  green  contract. 


2 


The  concerns  of  the  world  of  business  -  in  connection  with  credit  and  marketing 


ere  thus  the  concerns  of  this  course.  These  lie,  however,  largely  outside  the  experience 


or  students  so  that  the  situations  seen  foreign  and  bewildering 0  The  casebook  is  con¬ 
structed  on  the  principle  of  going  from  the  simpler  to  the  more  complex  in  the  hope  that 


gradual  incidental  accrual  of  familiarity  with  business  situations  will  make  the  whole 


corpus  of  doctrines  seen  less  remote  and  artificial 


We  start  with  an  examination  of  the  creation  of  negotiable  paper  -  what  terms 
raid  what  circumstances  are  essential  for,  what  are  fatal  to  their  being  such  a  thing  to 
start  with.  Then  cones  a  similar  examination  of  the  requisites  for  a  sale  -  as  distin¬ 
guished  from  a  contract  to  sell  -  the  body  of  doctrine  traditionally  grouped  under  the 
rubric  of  "when  does  title  pass?".  Next  wo  proceed' to  consider  the  rights  and  liabilities 
of  the  parties  given  that  wo  have  negotiable  paper,  then  in  turn  given  that  wo  have  a 
sale  of  goods.  In  both  cases  those  rights  and  liabilities  may  involve  the  parties’ 
position  not  only  Inter  so  but  also  ,:Ich  reference  to  thirl  persons  who  deal  with  the 
p  qxr  or  with  the  goods.  As  to  goods  it  is  largely  third  persons’  claims  that  have 'ne¬ 
cessitated  the  enactment  of  conditional  sales  acts,  bulk  sales  acts,  factors’  acts,  and 
the  like ;  hence,  statutes  of  that  type  are  considered  at  this  point.  Should  there  be 
time,  it  is  hoped  then  to  examine  some  of  the  rather  neglected  materials  having  to  do 
with  the  rights  and  liabilities  arising  not  on  the  commercial  paper  as  such  but  col¬ 
laterally  out  of  dealings  in  then,  including  problems  incident  to  the  bank-customer 
relationship. 

This  is  the  substance  and  sequence  of  the  course.  One  might  at  least  as 
logically  take  up  first  everything  that  dealt  with  commercial  paper,  then  everything 


fiat  dealt  with  sale  of  goods,  a  method  which  in  effect  is  followed  where  they  are 


5 f fared  as  separately  labelled  subjects.  The  reason  for  electing  not  to  do  so,  psycho¬ 


logical  rather  than  logical,  is  a  hope  that  a  change  of  pace  may  revive  lagging  student 
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often  fatigued  by  prolonged  concentration  on  one  branch  of  the  materials . 


The  presentation  of  the  materials  is  rather  more  novel  than  their  organization. 


True,  excerpts  from  statutes  ■aid  cases  are  reproduced  as  in 


casebook,  many  more  cases 


are.  abstracted  than  are  quoted,  however;  and,  in  conjunction  with  each  clump  of  authorities 
constituting  an  assignment  there  appears  a  "case  in  the  office"  built  up  by  the  editor’s 
imagination  so  as  to  involve  problems  of,  it  is  hoped,  a  perplexing  character  which  re¬ 
late  to  the  case  and  statutory  nr4: cd.als  in  the  assignment.  The  students'  task  is  to 


prepare  himself  to  advance  defend  a  solution  of  the  "case  in 


uno 


office"  in  the 


light  of  those  authm  ities.  Familiarity  with  them  will  thus  be  a  prerequisite  to  the 
doing  of  v  •*  alignment  .  ut  the  assignment  does  nob  consist  simply  of  acquainting  one’s 


_  oil 


the 


It  consists  rather  of  world. 


problem  on  the 


basis  of  tl ic' authorities  o  Th 


out  a  defensible  answer  to  the  hypothetical 
will  fall  to  be  discussed  -  but  discussed 


«..w  they  bear  on  the  problem,  not  raw.  In  preparing  for  class,  it  may  not  be  vitally 
important  whether  one  reads  the  authorities  first  and  then  the  problem  case  or  vice 
versa;  but  the  latter  woul'l  bo  a  more  true  to  life  approach,  for  in  practice  counsel 
ordinarily  first  has  before  him  a  situation  calling  for  legal  solution  and  then  applies 
to  it  the  conclusions  fro:.,  his  study  of  the  law  (The  student’s  chore,  unlike  that  of 
counsel,  is  eased  by  the  fact  that  the  legal  materials  have  already  been  researched  and 
the  relevant  ones  assembled.) . 

With  few  exceptions,  the  casebook  concentrates  on  Canadian  materials.  This 
deliberate  policy  is  adopted  in  full  awareness  both  of  the  residual  deference  still  felt 


in  important  quarters  for  English  holdings  and  of  the  admirable  fulness  of  the  reasoning 


in  some  of  the  American  opinions.  There  is  no  intention  to  discount  either  or  to  isolate 
Canadian  legal  development  from  that  in  the  rest  of  the  common  law  world ,  Quite  the  con¬ 
trary.  On  the  other  hand,  there  already  exist  adequate  compilations  of  such  outside 
mate rials.  Those  from  Canada  have  boon  neglected.  Their  range  being  ample  to  cover  most 
of  the  issues  in  commercial  fields,  it  has  seemed  well  to  get  them  together,  firstly,  as 
a  job  intrinsically  worth  doing,  secondly,  because  their  greater  immediacy  nay  make  them 
seem  more  alive  to  Canadian  students.  Cases  from  Quebec  are  used  on  much  the  same  basis 


as  those  from  other  provinces,  both  because  the  lex  mercatoria  was  an  aspect  of  the  jus 


gentium,  thus  weakening  the  force  of  the  common  law  -  civil  law  dichotomy,  and  because 


the  law  of  commercial  paper  is  federal  and  Quebec  cases  arc  dealing  with  the  same  law 
and  have  the  sane  pertinence  as  those  of  sister  provinces,  oven  if  in  application 
occasionally  somewhat  varied  by  special  contract  or  property  law  ingredients , 


